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Title  15 — Commerce  and  Foreign  Trade 

CHAPTER  VIII — BUREAU  OF  ECONOMIC 
ANALYSIS 

PART  803 — REPORTS  ON  INTERNA- 
TIONAL  TRANSACTIONS  IN  ROYALTIES 
AND  FEES  WITH  UNAFFILIATEO  FOR¬ 
EIGN  RESIDENTS 

PART  806 — DIRECT  INVESTMENT 
SURVEYS 

AGENCY :  Bureau  of  Economic  Analysis, 
Department  of  Commerce. 

ACTION ;  nnal  rules. 

SUMMARY :  This  action  amends  regula¬ 
tions  for  reports  on  international  trans¬ 
action  in  royalties  and  fees  with  unaf- 
fihated  foreign  residents  and  establishes 
regulations  for  direct  envestment  surveys 
to  implement  the  President’s  repsonsi- 
bilities  under  the  International  Invest¬ 
ment  Survey  Act  of  1976,  as  regards 
studies,  analyses,  and  mandatory  surveys 
of  U.S.  direct  investment  abroad  and 
foreign  direct  investment  in  the  United 
States.  The  President’s  responsibilities 
concerning  direct  investment  were  dele¬ 
gated  to  the  Secretary  of  Commerce  pur¬ 
suant  to  Executive  Order  11961. 

EFFECTIVE  DATE:  This  rule  becomes 
effective  December  22,  1977. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

George  R.  Kruer,  Chief,  International 
Investment  Division,  Bureau  of  Eco¬ 
nomic  Analysis,  U.S.  Department  of 
Commerce,  Washington.  D.C.  20230, 
202-523-0657. 

SUPPLEMENTARY  INFORMATION: 
On  April  15.  1977,  the  Department  of 
Commerce  published  proposed  regula¬ 
tions  (42  FR  19888)  giving  notice  that 
the  Secretary  of  Commerce  was  con¬ 
sidering  promulgating  new  and  amended 
regulations  concerning  U.S.  direct  in¬ 
vestment  abroad  and  foreign  direct  in¬ 
vestment  in  the  United  States  as  a  new 
Part  806;  and  amending  Part  803,  to 
cover  only  the  reporting  of  International 
Transactions  in  Royalties  and  Fees  with 
Unaffiliated  Foreign  Residents,  but  with 
no  change  made  in  the  current  reporting 
requirements  for  these  latter  items. 

On  October  11,  1976,  the  President 
signed  the  International  Investment 
Survey  Act  of  1976  (Pub.  L.  94-472;  90 
Stat.  2059;  22  UJS.C.  3101-3108— here¬ 
inafter  “the  Act”)  which  provides  au¬ 
thority  for  the  collection  and  analysis 
of  data  relating  to  international  invest¬ 
ment  and  its  effect  on  the  national  secu¬ 
rity,  commerce,  employment,  inflation, 
general  welfare,  and  foreign  policy  of 
the  U.S. 

In  section  3  of  Executive  Order  11961 
of  January  19,  1977,  the  President  dele¬ 
gated  the  authority  granted  under  the 
Act  as  concerns  direct  investment  to  the 
Secretary  of  Commerce,  “*  •  ‘in  the 
absence  of  any  contrary  delegation  or 

direction  by  the  Director . of  the 

Office  of  Management  and  Budget,  and 
the  Secretary  of  Commerce  has  redele¬ 


gated  this  autlK'nyr  to  the  Bureau  of 
Economic  An*l>-sis  vBE.A' . 

Section  5va)  of  the  .Act  authonres  Uie 
promulgation  of  such  rules  and  regula¬ 
tions  as  may  be  necessar>  to  carry  out 
the  purposes  of  the  Act- 

The  changes  aptiean:’.!:  in  these  final 
rules  reflect  comments  rtvetved  from 
interested  parties,  including  members  of 
the  general  public. 

A.  No  substantive  changes  were  made 
to  15  CFR  Part  803. 

B.  The  following  substantive  changes 
were  made  to  15  CFR  Part  806  (all  ref¬ 
erences  are  to  sections,  etc.,  as  contained 
in  these  final  rules' :  1.  Part  806.3 — Sev¬ 
eral  specific  examples  of  the  types  of 
persons  who  may  be  required  to  report 
are  given. 

2.  Part  806.4 — A  prousion  was  added 
to  the  reporting  -  requirements  stating 
that  a  response  must  be  made  within 
30  days  when  a  person  contacted  claims 
an  exemption  or  claims  there  are  no  in¬ 
vestments  which  require  reporting  un¬ 
der  the  regulations. 

3.  Part  806.7 (n) — Adds  to  the  defini¬ 
tion  of  “intermediary,”  a  trust  as  de¬ 
fined  in  806.11(b)  (3).  The  trust  defined 
in  806.11(b)  (3)  is  now  a  separately  de¬ 
fined  type  of  trust. 

4.  Part  806.11(b)  (3) — Specifies  how  to 
treat  for  reporting  purposes  the  benefi¬ 
cial  ownership  in  a  U.S.  business  enter¬ 
prise  in  which  a  foreign  person  has  di¬ 
rect  investment  but  where  a  voting  trust 
has  been  established  to  comply  with 
certain  legal  regulations. 

5.  Part  806.14(a)  (2) — Changes  defini¬ 
tion  of  “U.S.  Reporter”  to  more  closely 
conform  to  standard  accounting  termi¬ 
nology  concerning  consolidation. 

6.  Part  806.14(e)  (1),  (2),  and  (3)  — 
Increases  the  exemption  level  from 
$750,000  to  $1,000,000  for  each  of  the 
three  report  forms, 

7.  Part  806.14(f)  (1).  (2),  and  (3)  — 
In  the  “Supplementary  Information” 
section  of  the  notice  of  proposed  rule- 
making  it  was  stated  that  Forms  BE- 
133,  BE-133B,  and  BE-133C,  pre\iously 
voluntary,  would  be  made  mandatory, 
but  that  the  sample  of  U.S.  Reporters 
would  “remain  constant  for  a  short  pe¬ 
riod  pending  development  of  a  method 
for  selecting  a  new  sample  of  Report¬ 
ers.”  It  has  now  been  determined  that 
the  new  requirements — that  a  U.S.  Re¬ 
porter  must  file  for  each  majority- 
owned  foreign  affiliate  exceeding  an  ex¬ 
emption  level  of  $8,000,000  (as  contained 
in  the  notice  of  proposed  rulemaking)  — 
will  be  effective  with  the  next  filing  of 
each  of  these  forms.  For  the  BE-133, 
they  will  be  effective  with  the  report 
form  for  1978  which  will  be  mailed  early 
in  1979.  For  the  BE1-133B,  they  will  be 
effective  with  the  report  form  mailed  in 
November  1978  on  which  projected  data 
for  1978  and  1979  will  be  reported.  For 
the  BE-133C,  they  will  be  effective  with 
the  report  form  mailed  in  May  1978  on 
which  final  data  for  1977  and  projected 
data  for  1978  and  1979  will  be  reported. 

8.  Part  806.15(e)(6) — The  definition 
of  “Majority -owned  U.S.  afifiliate”  is 
dropped. 

9.  Part  806.15(b) — Changes  the  con¬ 
solidation  rule  for  U.S.  affiliates  of  for¬ 


eign  persons  to  require  consolidation 
except  where  specifically  otherwise  re¬ 
quired  or  not  normally  done  and  to 
require  written  BEA  permission  not  to 
consolidate  affiUates  for  reporting 
purposes, 

10.  Part  806.15(e)  (1),  (2),  and  (3)  — 
Increases  the  exemption  level  from 
$2,000,000  to  $5,000,000  for  each  of  these 
report  forms. 

11.  Part  806.15(e)(4) — Drops  the  re¬ 
quirement  for  Form  BE-609.  The  infor¬ 
mation  which  would  have  been  collected 
on  BE-609  will  be  collected  on  the  Form 
BE^-605  or  BE-606  which  a  particular 
U.S.  affiliate  must  file. 

12.  Part  806.15(f)(1)— Provides  for  a 
new  annual  report  form — BE-15,  Annual 
Survey  of  Foreign  Direct  Investment  in 
the  United  States.  A  notice  of  proposed 
rulemaking  covering  this  form  will  be 
placed  in  the  Federal  Register  at  a 

cici^c 

13.  Part  806.15(g)'(2) — Provides  for  a 
new  report  Form — BE-13,  Questionnaire 
on  Establishment  of,  or  Investment  in,  a 
U.S.  Business  Enterprise.  A  notice  of 
proposed  rulemaking  covering  this  form 
wilL  be  placed  in  the  Federal  Register 
at  a  later  date. 

14.  Part  806.16 — The  year  of  coverage 
of  the  BE-10,  Benchmark  Survey  of  U.S. 
Direct  Investment  Abroad  is  changed 
from  1976  to  1977. 

15.  Part  806.16(a) — ’This  subsection 
has  undergone  extensive  revision;  the 
major  changes  are  as  follows:  (a)  Insti¬ 
tutes  a  Form  BE-lOA  SUPPLEMENT  on 
which  exempt  foreign  affiliates  are  to  be 
listed; 

(b)  Defines  an  inactive  foreign  affili¬ 
ate  and  provides  that  it  be  treated  as 
exempt; 

(c)  Raises  the  affiliate  exemption  level 
from  $250,000  to  $500,000; 

(d)  States  more  clearly  the  filing  pro¬ 
cedures  when  a  given  foreign  affiliate 
is  jointly  owned  by  two  or  more  U.S. 
Reporters: 

(e)  Eliminates  the  requirement  for  the 
filing  of  multiple  Part  Ill’s  of  Form  B; 

'  (f)  Institutes  specialized  report  forms 
for  banks;  and 

(g)  Changes  the  due  date  for  filing 
the  BE-10  Reports. 

In  consideration  of  the  foregoing.  Part 
803  is  amended  and  Part  806  is  added 
to  Title  15,  Code  of  Federal  Regulations 
in  final  form  as  set  forth  below. 

PART  803 — REPORTS  ON  INTERNA¬ 
TIONAL  TRANSACTIONS  IN  ROYALTIES 

AND  FEES  WITH  UNAFFILIATED  FOR¬ 
EIGN  RESIDENTS 

Sec. 

803.1  Purpose. 

803.2  Who  must  report. 

803.3  Form  to  be  used,  frequency  of  reports. 

and  place  of  filing. 

803.4  Exemptions. 

803.5  General  definitions. 

Authoritt;  Reports  on  Form  BE-93  are 
mandatory  under  Section  8(b)  of  the  Bret- 
ton  Woods  Agreements  Act  (59  Stat.  515,  22 
U.S;C.  286f).  All  replies  will  be  held  In  confi¬ 
dence  under  the  provisions  of  Section  8(c) 
of  that  Act  (22  U  S.C.  286f  (c) )  and  Section 
4(b)  of  the  Federal  Reports  Act  (44  U.S.C. 
Section  3509). 
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§  803.1  Purpose. 

Reports  on  Form  BE-93  are  required 
in  order  to  provide  reliable  and  up-to- 
date  information  on  international  trans¬ 
fers  of  intangible  assets  and  proprietary 
rights  with  tmaffiliated  foreig^  residents 
for  use  in  compiling  the  U.S.  balance  of 
payments. 

§  803.2  Who  must  report. 

United  States  individuals  and  firms 
who  have  entered  into  agreements  with 
unafflliated  foreign  residents,  including 
governments  of  foreign  countries,  to  sell 
or  buy  outright  or  provide  or  be  provided 
with  the  use  of  intangible  assets  or  rights 
such  as  patents,  techniques,  processes, 
formulae,  designs,  trademarks,  copy¬ 
rights,  franchises,  manufacturing  rights, 
film  rentals,  and  other  similar  intangible 
property  or  rights  shall  report  on  Form 
BEl-93. 

Note. — Oil  royalties  and  other  natural  re¬ 
sources  (mining)  royalties  are  not  reportable 
on  this  form. 

§  803.3  Form  to  be  used,  frequency  of 
reports,  and  place  of  filing. 

(a)  One  Form  BE-93  is  to  be  filed 
annually  by  each  United  States  person 
or  firm  receiving  from  unafBliated  for¬ 
eign  residents,  or  paying  to  unafiBliated 
foreign  residents,  royalties,  licensing  fees, 
film  rentals,  etc.,  arising  from  the  use, 
purchase,  or  sale  of  intangible  assets  or 
rights.  Reports  should  be  sent  to  the  De¬ 
partment  of  Commerce.  Bureau  of  Eco¬ 
nomic  Analysis,  BE-58,  Washington,  D.C. 
20230  within  90  days  after  the  close  of 
the  calendar  or  fiscal  year. 

(b)  Requests  for  extension  of  the  filing 
dates,  additional  forms,  or  clarifications 
of  the  reporting  requirements  or  instruc¬ 
tions  should  be  directed  to  the  same 
address. 

(c)  Consolidated  reports  for  each  com¬ 
pany  and  its  domestic  affiliates  are  pre¬ 
ferred.  Please  list  on  an  attaclunent 
names  of  affiliates  whose  transactions 
are  consolidated  on  this  form.  Also  list 
names  of  affiliates  with  reportable  trans¬ 
actions  not  consolidated  on  this  form. 

§  803.4  Exemption. 

A  U.S.  individual  or  business  firm 
otherwise  required  to  report  is  exempted 
if  his  annual  foreign  receipts  and  pay¬ 
ments,  combined,  of  the  types  covered 
by  Form  BE-93,  are  less  than  $25,000 
in  the  year  covered  by  the  report. 

§  803.5  General  definitions. 

(a)  V.S.  resident — Any  person,  includ¬ 
ing  corporations,  unincorporat^  busi¬ 
ness  organizations,  partnerships,  indi¬ 
viduals,  trusts  and  estates,  under  the 
jurisdiction  of  the  U.S.  and  ordinarily 
residing  in  the  U.S.,  including  territories 
and  possessions. 

(b)  U.S.  subsidiary  or  affiliate — For 
purposes  of  Form  BE-93,  any  U.S.  incor¬ 
porated  enterprise  in  which  more  than 
50  percent  of  the  voting  stock  is  directly 
or  indirectly  held  by  another  U.S.  com¬ 
pany. 

(c)  Unaffiliated  foreign  resident, 
means:  (1)  With  reference  to  ownership 
by  a  U.S.  resident  in  a  foreign  business 


enterprise,  any  enterprise  in  which  the 
U.S.  resident  holds  less  than  10  percent, 
directly  or  indirectly  of  the  voting  stock 
if  an  incorporated  foreign  enterprise, 
or  an  equivalent  interest  if  an  unincor¬ 
porated  foreign  enterprise;  and 

(2)  With  reference  to  ownership  in  a 
U.S.  business  enterprise  by  a  foreign 
resident,  any  enterprise  in  which  the 
foreign  resident  holds  less  than  10  per¬ 
cent,  directly  or  Indirectly,  of  the  voting 
stock  if  an  Incorporated  U.S.  enterprise, 
or  an  equivalent  interest  if  an  unincor¬ 
porated  U.S.  enterprise. 

2.  It  is  proposed  to  add  Part  806  as 
follows: 

PART  806— DIRECT  INVESTMENT 
SURVEYS 

Sec. 

806.1  Purpose. 

806.2  Recordkeeping  requirements. 

806.3  Reporting  requirements. 

806.4  Response  required. 

806.5  Confidentiality. 

806.6  Penalties. 

806.7  General  definitions. 

806.8  Real  Estate. 

806.9  Airlines  and  ship  operators. 

806.10  Determining  place  of  residence  and 

country  of  Jurisdiction  of  indi¬ 
viduals. 

806.11  Estates,  trusts,  and  intermediaries. 

806.12  Partnerships. 

806.13  Miscellaneous. 

806.14  UJ3.  direct  Investment  abroad. 

806.15  Foreign  direct  investment  in  the 

United  States. 

806.16  Rules  and  regulations  for  BE-10, 

Benchmark  Survey  of  U.S.  Direct 
Investment  Abroad. 

806.17  Rules  and  regulations  for  BE-12, 

Benchmark  Survey  of  Foreign  Di¬ 
rect  Investment  in  the  United 
States. 

Aitthority  ;  The  provisions  of  this  Part  806 
are  issued  under  5  U.S.C.  301,  22  U.S.C.  3101, 
and  Executive  Order  11961. 

§  806.1  Purpose. 

The  purpose  of  this  Part  is  to  set  forth 
the  rules  and  regulations  necessary  to 
carry  out  the  data  collection  program 
and  analyses  concerning  direct  invest¬ 
ment  as  required  by,  or  provided  for  in, 
the  International  Investment  Survey  Act 
of  1976  (Pub.  L.  94-472,  90  Stat.  2059,  22 
U.S.C.  3101  to  3108),  hereinafter  “the 
Act”.  The  overall  purpose  of  the  Act  is 
to  provide  comprehensive  and  reliable  in¬ 
formation  pertaining  to  international 
investment,  including  direct  investment, 
and  to  do  so  with  a  minimum  of  burden 
on  respondents  and  with  no  unnecessary 
duplication  of  effort. 

§  806.2  Recordkeeping  requirement>i. 

In  accordance  with  section  5(b)  (1)  of 
the  Act  (22  U.S.C.  3104)  persons  subject 
to  the  jurisdiction  of  the  United  States 
shall  maintain  any  information  (includ¬ 
ing  journals  or  other  books  of  original 
entry,  minute  books,  stock  transfer  rec¬ 
ords,  lists  of  shareholders,  or  financial 
statements)  which  is  essential  for  carry¬ 
ing  out  the  surveys  and  studies  provided 
for  by  the  Act. 

§  806.3  Reporting  requirements. 

In  accordance  with  section  5(b)  (2)  of 
the  Act  (22  U.S.C.  3104)  persons  subject 
to  the  jurisdiction  of  the  United  States 


shall  furnish,  imder  oath,  any  report 
containing  information  which  is  deter¬ 
mined  to  be  necessary  to  carry  out  the 
surveys  and  studies  provided  for  by  the 
Act. 

Such  reports  may  be  required  from, 
among  others,  U.S.  persons  which  have 
direct  investment  abroad,  U.S.  persons 
in  which  foreign  persons  have  direct  in¬ 
vestment,  U.S.  intermediaries,  and  UJS. 
persons  which  assist  or  intervene  in  the 
purchase  or  sale  of  direct  Investment  in¬ 
terests,  such  as  real  estate  brokers  and 
brokerage  houses  acting  as  managers  of 
tender  offers. 

§  806.4  Response  required. 

Reports,  as  specified  below,  are  re¬ 
quired  from  all  persons  coming  within 
toe  reporting  requirements,  whether  or 
not  they  are  contacted  by  BEA.  In  addi¬ 
tion,  any  person  BEA  contacts,  either  by 
sending  them  report  forms  or  by  written 
inquiry  concerning  the  person’s  being 
subject  to  toe  reporting  requirements  of 
a  survey  conducted  pursuant  to  this  Part 
must  respond  in  writing.  The  response 
must  be  made  by  filing  toe  properly  com¬ 
pleted  report  form,  or  by  submitting  in 
writing,  within  30  days  of  being  contact¬ 
ed,  a  valid  exemption  claim  (including 
toe  situation  where  toe  statistical  data 
requested  on  the  form  are  not  applica¬ 
ble)  or  by  certifying  in  writing  to  the 
fact  that  toe  person  has  no  direct  in¬ 
vestments  within  toe  purview  of  toe  Act 
or  toe  regulations  contained  herein.  This 
requirement  is  necessary  to  ensure  com¬ 
pliance  with  reporting  requirements  and 
efficient  administration  of  the  Act. 

§  806.5  Confidentiality. 

Information  collected  pursuant  to 
§  806.3  is  confidential  (see  section  5(c) 
of  toe  Act.  22  U.S.C.  3104) . 

(a)  Access  to  this  information  shall  be 
available  only  to  officials  and  employees 
(including  consultants  and  contractors 
and  their  employees)  of  agencies  desig¬ 
nated  by  toe  President  to  perform  func¬ 
tions  under  toe  Act. 

(b)  Subject  to  §  806.5(d).  toe  Presi¬ 
dent  may  authorize  toe  exchange  of  in¬ 
formation  between  agencies  or  officials 
designated  to  perform  functions  under 
toe  Act. 

(c)  Nothing  in  this  Part  shall  be  con¬ 
strued  to  require  any  Federal  Agency  to 
disclose  information  otherwise  protected 
by  law. 

(d)  This  information  shall  be  used 
solely  for  analytical  or  statistical  pur¬ 
poses  or  for  a  proceeding  under  §  806.6. 

(e)  No  officiad  or  employee  (including 
consultants  and  contractors  and  their 
employees)  shall  publish  or  make  avail¬ 
able  to  any  other  person  any  information 
collected  under  the  Act  in  such  a  manner 
that  toe  person  to  whom  toe  information 
relates  can  be  specifically  identified. 

(f)  Reports  and  copies  of  reports  pre¬ 
pared  pursuant  to  the  Act  are  confiden¬ 
tial  and  their  submission  or  disclosure 
shall  not  be  compelled  by  any  person 
without  the  prior  written  permission  of 
toe  person  filing  toe  report  and  the  cus¬ 
tomer  of  such  persem  where  toe  informa¬ 
tion  supplied  is  identifiable  as  being  de¬ 
rived  from  the  records  of  such  customer. 
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§  806.6  PrnalticM. 

(a)  Whoever  fails  to  furnish  any  in¬ 
formation  required  by  the  Act  or  re¬ 
quired  by  §  806.3  or  to  comply  with  any 
other  rule,  regulation,  order  or  instruc¬ 
tion  prwnulgated  under  the  Act  may  be 
subject  to  a  civil  penalty  not  exceeding 
$10,000  in  a  proceeding  brought  in  an 
appropriate  United  States  court  and  to 
injunctive  relief  commanding  such  i>er- 
son  to  comply,  or  both  (see  section  6  (a) 
and  (b)  of  the  Act.  22  U.S.C.  3105). 

(b)  Whoever  willfully  fails  to  submit 
any  information  required  by  the  Act  or 
required  by  §  806.3  or  willfully  violates 
any  other  rule,  regulation,  order  or  in¬ 
struction  promulgated  under  the  Act, 
upon  conviction,  shall  be  fined  not  more 
than  $10,000  and,  if  an  individual,  may 
be  imprisoned  for  not  more  than  one 
year,  or  both.  Any  officer,  director,  em¬ 
ployee,  or  agent  of  any  corporation  who 
knowingly  participates  in  such  violation, 
upon  conviction,  may  be  punished  by  a' 
like  fine,  imprisonment,  or  both  (see 
section  6(c)  of  the  Act  22  U.S.C.  3105). 

(c)  Any  person  who  willfully  violates 
§  806.5  relating  to  confidentiality,  shall, 
upon  conviction,  be  fined  not  more  than 
$10,000,  in  addition  to  any  other  penalty 
imposed  by  law  (see  section  5(d)  of  the 
Act,  22  U.S.C.  3104). 

§  806.7  Ceneral  definitions. 

(a)  “United  States,”  when  used  in  a 
geographic  sense,  means  the  several 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Canal  Zone,  and  all  territories  and  pos¬ 
sessions  of  the  United  States. 

(b)  “Foreign”,  when  used  in  a  geo¬ 
graphic  sense,  means  that  which  is  situ¬ 
ated  outside  the  United  States  or  which 
belongs  to  or  is  characteristic  of  a  coun¬ 
try  other  than  the  United  States; 

(c)  “Person”  means  any  individual, 
branch,  partnership,  associated  group, 
association,  estate,  trust,  corporation,  or 
other  organization  (whether  or  not  or¬ 
ganized  under  the  laws  of  any  State), 
and  any  government  (including  a  for¬ 
eign  government,  the  United  States  Gov¬ 
ernment,  a  State  or  local  government, 
^d  any  agency,  corporation,  financial 
institution,  or  other  entity  or  instru¬ 
mentality  thereof,  including  a  govern¬ 
ment  sponsored  agency) ; 

(d)  “United  States  person”  means  any 
person  resident  in  the  United  States  or 
subject  to  the  jurisdiction  of  the  United 
States; 

(e)  “Foreign  person”  means  any  per¬ 
son  resident  outside  the  United  Stat^  or 
subject  to  the  jurisdiction  of  a  country 
other  than  the  United  States; 

(f)  “Business  enterprise”  means  any 
organization,  association,  branch,  or 
venture  which  exists  for  profitmaking 
purposes  or  to  otherwise  secure  economic 
advantage,  and  any  oamership  of  any 
real  estate; 

(g)  “Parent”  means  a  person  of  one 
country  who,  directly  or  indirectly,  owns 
or  controls  10  per  centum  or  more  of  the 
voting  stock  of  an  incorporated  business 
enterprise,  or  an  equivalent  ownership 
interest  in  an  imincorporated  business 


enterprise,  which  is  located  outside  that 
country; 

(h)  “Affiliate”  means  a  business  en¬ 
terprise  located  in  one  country  which  is 
directly  or  indirectly  owned  or  controlled 
by  a  person  of  another  country  to  the  ex¬ 
tent  of  10  per  centum  or  more  of  its  vot¬ 
ing  stock  for  an  incorporated  business  or 
an  equivalent  interest  for  an  unincorpo¬ 
rated  business,  including  a  branch; 

(i)  “International  investment”  means 
(1)  the  ownership  or  control,  directly  or 
indirectly,  by  contractual  commitment 
or  otherwise,  by  foreign  persons  of  any 
interest  in  property  in  the  United  States, 
or  of  stock,  other  securities,  or  short-  and 
long-term  debt  obligations  of  a  United 
States  person,  and  (2)  the  ownership  or 
control,  directly  or  indirectly,  by  con¬ 
tractual  commitment  or  otherwise,  by 
United  States  persons  of  any  interest  in 
property  outside  the  United  States,  or  of 
stock,  other  securities,  or  short-  and 
long-term  debt  obligations  of  a  foreign 
person; 

(j)  “Direct  investment”  means  the 
ownership  or  control,  directly  or  indi¬ 
rectly,  by  one  person  of  10  per  centum  or 
more  of  the  voting  securities  of  an  in¬ 
corporated  business  enterprise  or  an 
equivalent  interest  in  an  unincorporated 
business  enterprise; 

(k)  “Portfolio  investment”  means  any 
international  investment  which  is  not  di¬ 
rect  investment; 

(l)  “Associated  group”  means  two  or 
more  persons  who,  by  the  appearance  of 
their  actions,  by  agreement,  or  by  an  un¬ 
derstanding,  exercise  their  voting  privi¬ 
leges  in  a  concerted  manner  to  influence 
the  management  of  a  business  enterprise. 
Each  of  the  following  are  deemed  to  be 
an  associated  group: 

(1)  Members  of  the  same  family, 

(2)  A  business  enterprise  and  one  or 
more  of  its  (rfBcers  and  directors, 

(3)  Members  of  a  syndicate  or  joint 
venture,  or 

(4)  A  corporation  and  its  domestic 
subsidiaries; 

(m)  “Branch”  means  the  operations 
or  activities  conducted  by  a  person  in  a 
different  location  in  its  own  name  rather 
than  through  an  incorporated  entity; 
and 

(n)  “Intermediary”  means  an  agent, 
nominee,  manager,  custodian,  trusts  as 
described  in  §  806.11(b)  (2)  and  (3),  or 
any  person  suiting  in  a  similar  capacity. 

§  806.8  Real  estate 

Real  estate  held  exclusively  for  per¬ 
sonal  use  and  not  for  profit-making  pur¬ 
poses  is  exempted  from  being  reported. 
A  residence  which  is  leased  by  an  owner 
who  intends  to  reoccupy  it  is  considered 
real  estate  held  for  personal  use.  If  a 
business  enterprise,  otherwise  required 
to  report,  is  in  the  form  of  real  property 
not  identifiable  by  name,  reports  are  re¬ 
quired  to  be  filed  by  and  in  the  name  of 
the  beneficial  owner,  or  in  the  name  of 
such  beneficial  owner  by  the  intermedi¬ 
ary  of  such  beneficial  owner. 

§  806.9  Airlines  and  ship  operators. 

Foreign  stations,  ticket  offices,  and 
terminal  and  port  facilities  of  U.S.  air¬ 


lines  and  ship  operators;  and  U.S.  sta¬ 
tions,  ticket  offices,  and  terminal  and 
port  facilities  of  foreign  airlines  and 
ship  operators;  which  provide  services 
only  to  their  ovm  operations  are  ex¬ 
empted  from  being  reported.  Reports  are 
required  when  such  affiliates  produce 
significant  revenues  from  services  pro¬ 
vided  to  unaffiliated  persons. 

§  806.10  Determining  place  of  residence 
and  country  of  jurisdiction  of  indi¬ 
viduals. 

An  individual  will  be  considered  a 
resident  of,  and  subject  to  the  jurisdic¬ 
tion  of,  the  country  injwhich  physically 
located,  subject  to  ^  the  following 
qualifications: 

(a)  Individuals  who  reside,  or  expect 
to  reside,  outside  their  country  of  citi¬ 
zenship  for  less  than  one  year  are  con¬ 
sidered  to  be  residents  of  their  country 
of  citizenship. 

(b)  Individuals  who  reside,  or  expect 
to  reside,  outside  their  country  of  citi¬ 
zenship  for  one  year  or  more  are  con¬ 
sidered  to  be  residents  of  the  country 
in  which  they  are  residing,  except  as 
provided  in  §  806.10(c). 

(c)  Notwithstanding  paragraph  (b),  if 
an  owner  or  employee  of  a  business  en¬ 
terprise  resides  outside  the  country  of 
location  of  the  enterprise  for  one  year 
or  more  for  the  purpose  of  furthering  the 
business  of  the  enterprise,  and  the  coun¬ 
try  of  the  business  enterprise  is  the  coun¬ 
try  of  clth.enship  of  the  owner,  then  such 
owner  or  employee  shall  nevertheless 
be  considered  a  resident  of  the  country 
of  citizenship  provided  there  is  the  in¬ 
tent  to  return  within  a  reasonable  peri¬ 
od  of  time. 

(d)  Individuals  and  members  of  their 
immediate  families  who  are  residing  out¬ 
side  their  country  of  citizenship  as  a 
result  of  employment  by  the  government 
of  that  coimtry — diplomats,  consular  of¬ 
ficials,  members  of  the  armed  forces, 
etc. — are  considered  to  be  residents  of 
their  country  of  citizenship. 

§806.11  Estates,  trusts,  and  inter¬ 
mediaries. 

(a)  An  estate,  either  U.S.  or  foreign,  is 
a  person  and  therefore  may  have  direct 
investment,  and  the  estate,  not  the  bene¬ 
ficiary,  is  considered  to  be  the  owner, 

(b)  A  trust,  either  U.S.  or  foreign,  is 
a  person,  but  is  not  a  business  enterprise. 
For  direct  investment  purposes,  a  trust 
may  be  considered  either  an  owner  or  an 
intermediary  depending  on  whether  the 
trust  is  revocable  or  irrevocable  and 
whether  the  settlor (s),  creator (s)  and 
beneficiaries  of  the  trust  have  control 
over  the  activities  of  the  trust. 

(1)  Where  a  trust  is  irrevocable  and 
the  creator(s)  and  the  beneficiary (ies) 
of  the  trust  have  no  control  over  the  ac¬ 
tivities  of  the  trust,  then  the  existence 
of  direct  investment  shall  be  deter¬ 
mined  in  reference  to  the  trust  instru¬ 
ment,  and  the  trust  shall  be  considered 
to  be  the  owner  as  concerns  any  direct 
investment  activity.  Such  investment 
shall  be  reported  in  the  name  of  the 
trust  and  not  its  creator (s)  or  benefici- 
arydes). 
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(2)  Where  a  trust  is  revocable  or  the 
creator(s)  or  beneficiary (ies)  of  the 
trust  in  fact  exercise,  or  may  exercise, 
some  control  over  the  activities  of  the 
trust,  then  the  existence  of  direct  invest¬ 
ment  shall  be  determined  in  reference  to 
the  creator(s)  or  beneficiary  (ies)  of  the 
trust  and  the  creator(s)  and/or  benefici¬ 
ary  (ies)  shall  be  considered  to  be  the 
owner (s)  as  concerns  any  direct  invest¬ 
ment  activity.  The  trust  shall  be  con¬ 
sidered  the  same  as  an  intermediai’y  and 
reporting  should  be  as  outlined  in  para¬ 
graph  (c)  of  this  section. 

(3)  A  U.S.  business  enterprise  in  which 
a  foreign  person  beneficially  owns,  di¬ 
rectly  or  indirectly,  10  per  centum  or 
more  of  the  voting  securities  if  an  incor¬ 
porated  business  enterprise,  or  an  equiv¬ 
alent  interest  if  an  unincorporated 
business  enterprise,  but  for  which  a  U.S. 
trust  has  been  created  to  hold  voting 
control  and  ownership  in  order  to  comply 
with  certain  legal  regulations,  such  as 
Defense  Department  regulations  pro¬ 
hibiting  the  control  by  a  foreign  person 
of  a  business  enterprise  with  defense 
contracts,  shall,  nevertheless,  be  consid¬ 
ered  a  U.S.  affiliate  of  the  foreign  person. 
This  determination  is  made  for  the  sta¬ 
tistical  purposes  of  this  Part;  it  is  based 
only  on  the  foreign  person’s  beneficial 
ownership  of  the  U.S.  business  enterprise 
and  does  not  imply  that  control  over  the 
enterprise  is,  or  can  be,  exercised  by  the 
foreign  person.  Notwithstanding  para¬ 
graphs  (b)  (1)  and  (2)  of  this  section, 
the  U.S.  trust  shall  be  considered  the 
same  as  an  intermediary  and  reporting 
shall  be  as  outlined  in  paragraph  (c)  (3) 
of  this  section. 

(c)  Intermediary.  (1)  If  a  particular 
U.S.  direct  investment  abroad  is  held, 
exercised,  administered,  or  managed  by 
a  U.S.  intermediary,  such  intermediary 
shall  be  responsible  for  reporting  the  re¬ 
quired  information  for,  and  in  the  name 
of,  its  principal  or  shall  instruct  the 
principal  to  submit  the  required  infor¬ 
mation.  Upon  instructing  the  principal, 
the  intermediary  shall  be  released  from 
further  liability  provided  it  has  informed 
this  Bureau  of  the  date  such  instructions 
were  given  and  the  name  and  address  of 
the  principal,  and  has  supplied  the  prin¬ 
cipal  with  any  information  in  the  posses¬ 
sion  of,  or  which  can  be  secured  by,  the 
intermediary,  that  is  necessary  to  permit 
the  principal  to  comple.e  the  required 
reports.  When  acting  in  the  capacity  of 
an  intermediary,  the  accounts  or  trans¬ 
actions  of  the  U.S.  intermediary  with  the 
foreign  affiliate  shall  be  considered  as  ac¬ 
counts  or  transactions  of  the  U.S.  bene¬ 
ficial  owner  with  the  foreign  affiliate. 

(2)  If  a  U.S.  person  holds  a  foreign 
affiliate  through  a  foreign  intermediary, 
the  U.S.  person  will  be  considered  to  own 
the  foreign  affiliate  directly  and  all  ac¬ 
counts  or  transactions  of  the  U.S.  per¬ 
son  with  the  intermediary  will  be  con¬ 
sidered  to  be  with  the  foreign  affiliate. 

(3)  If  a  particular  foreign  direct  in¬ 
vestment  in  the  United  States  is  held, 
exercised,  administered,  or  managed  by 
a  U.S.  intermediary  for  the  foreign 
beneficial  owner,  such  intermediary  shall 
be  responsible  for  reporting  the  required 


information  for,  and  in  the  name  of, 
the  U.S.  affiliate,  and  shall  report  on 
behalf  of  the  U.S.  affiliate  or  shall  in¬ 
struct  the  U.S.  affiliate  to  submit  the 
required  information.  Upon  so  instruct¬ 
ing  the  U.S.  aflUiate,  the  intermediary 
shall  be  released  from  further  liability 
provided  it  has  informed  this  Bureau 
of  the  date  such  instructions  were  given 
and  the  name  and  address  of  the  U.S. 
affiliate,  and  has  supplied  the  U.S.  af¬ 
filiate  with  any  information  in  the  pos¬ 
session  of,  or  which  can  be  secured  by, 
the  intermediary  that  is  necessary  to 
permit  the  U.S.  affiliate  to  complete  the 
required  reports.  When  acting  in  the 
capacity  of  an  intermediary,  the  accounts 
or  transactions  of  the  U.S.  intermediary 
with  a  foreign  beneficial  owner  shall  be 
considered  as  accounts  or  transactions 
of  the  U.S.  affiliate  with  the  foreign 
beneficial  owner. 

(4)  If  a  foreign  beneficial  owner  holds 
a  U.S.  affiliate  through  a  foreign  inter¬ 
mediary,  the  U.S.  affiliate  may  report 
the  intermediary  as  its  foreign  parent 
but.  when  requested,  must  also  identify 
and  furnish  information  concerning  the 
foreign  beneficial  owner,  if  known,  or 
if  such  information  can  be  secured.  Ac¬ 
counts  or  transactions  of  the  U.S.  af¬ 
filiate  with  the  foreign  intermediary 
shall  be  considered  as  accounts  or  trans¬ 
actions  of  the  U.S.  affiliate  with  the 
foreign  beneficial  owner. 

§  806.12  Partnerships. 

Limited  partners  do  not  have  voting 
rights  in  a  partnership  and  therefore 
cannot  have  a  direct  investment  in  a 
partnership;  their  investment  is  con¬ 
sidered  to  be  portfolio  investment.  De¬ 
termination  of  the  existence  of  direct 
investment  in  a  partnership  shall  be 
based  on  the  country  of  residence  of, 
and  the  percentage  control  exercised  by, 
the  general  partner(s),  although  the 
latter  may  differ  from  the  financial  in¬ 
terest  of  the  general  partners. 

§  806.13  Miscellaneous. 

(a)  Accounting  methods  and  records. 
Generally  accepted  U.S.  accounting  prin¬ 
ciples  should  be  followed.  Corporations 
should  generally  use  the  same  methods 
and  records  that  are  used  to  generate 
reports  to  stockholders,  unless  otherwise 
specified  in  the  reporting  instructions 
for  a  given  report  form.  Reports  for  un¬ 
incorporated  persons  must  be  generated 
on  an  equivalent  basis. 

(b)  Annual  stockholder’s  report.  Busi¬ 
ness  enterprises  issuing  annual  reports  to 
stockholders  are  requested  to  furnish  a 
copy  of  their  annual  reports  to  this 
Bureau. 

(c)  Required  information  not  avail¬ 
able.  All  reasonable  efforts  should  be 
made  to  obtain  information  required  for 
reporting.  Every  question  on  each  form 
should  be  answered,  except  where 
specifically  exempted.  When  only  partial 
information  is  available,  an  appropriate 
indication  should  be  given. 

(d)  Estimates.  If  actual  figures  are 
not  available,  estimates  should  be  sup¬ 
plied  and  labeled  as  such.  When  a  data 
item  cannot  be  fully  subdivided  as  re¬ 


quired,  a  total  and  an  estimated  break¬ 
down  of  the  total  should  be  supplied. 

(e)  Specify.  When  “specify”  is  in¬ 
cluded  in  certain  data  items,  the  type 
and  dollar  amount  of  the  major  items 
included  must  be  given  for  at  least  the 
items  mentioned  in  the  line  instruction. 

(f)  Space  on  form  insufficient.  When 
space  on  a  form  is  insufficient  to  permit 
a  full  answer  to  any  item,  the  required 
information  should  be  submitted  on 
supplementary  sheets,  appropriately 
labeled  and  referenced  to  the  item  niun- 
ber  and  the  form. 

(g)  Extensions.  Requests  for  an  exten¬ 
sion  of  a  reporting  deadline  will  not 
normally  be  granted.  However,  in  hard¬ 
ship  cases,  written  requests  for  an  ex¬ 
tension  will  be  considered  provided  they 
are  received  15  days  prior  to  the  date  of 
the  report  and  enumerate  substantive 
reasons  necessitating  the  extension. 

(h)  Number  of  copies.  A  single  original 
copy  of  each  report  shall  be  filed  with 
the  Bureau  of  Economic  Analysis;  this 
should  be  the  copy  with  the  address 
label  if  such  a  labeled  copy  has  been 
provided.  In  addition,  each  respondent 
must  retain  a  copy  of  its  report.  Both 
copies  are  protected  by  law;  see  §  806.5. 

(i)  Other.  Instructions  concerning  fil¬ 
ing  dates,  where  to  send  reports,  and 
whom  to  contact  concerning  a  given 
report  are  contained  on  each  form. 
General  inquiries  should  be  directed  to 
the — 

U.S.  Department  of  Commerce,  Bureau  of 
Economic  Analysis,  International  Invest¬ 
ment  Division  (BE-50),  Washington,  D.C. 
20230. 

§  806.1 1  U.S.  direct  investment  abroad. 

(a)  Specific  definitions.  (1)  “U.S.  di¬ 
rect  investment  abroad”  means  the 
ownership  or  control,  directly  or 
indirectly,  by  one  U.S.  person  of  10  per 
centum  or  more  of  the  voting  securities 
of  an  incorporated  foreign  business 
enterprise  or  an  equivalent  interest  in  an 
unincorporated  foreign  business  enter¬ 
prise,  including  a  branch. 

(2)  “U.S.  Reporter”  means  the  U.S. 
person  which  has  direct  investment  in  a 
foreign  business  enterprise,  including  a 
branch.  (If  the  U.S.  person  is  an  in¬ 
corporated  business  enterprise,  the  U.S. 
Reporter  is  the  fully  consolidated  U.S. 
domestic  enterprise  consisting  of  the 
U.S.  parent  corporation  which  is  not 
owned  to  the  extent  of  more  than  50  per 
centum  of  its  voting  stock  by  another 
U.S.  corporation  and  all  other  domestic 
corporations  in  which  the  parent  corpo¬ 
ration  directly  or  indirectly  owns  more 
than  50  per  centum  of  the  outstanding 
voting  stock. 

(3)  “Foreign  affiliate”  means  an  af¬ 
filiate  located  outside  the  United  States 
in  which  a  U.S.  person  has  direct  invest¬ 
ment. 

(4)  “Majority-owned  foreign  affiliate” 
means  a  foreign  affiliate  in  which  the 
combined  “direct  investment  interest”  of 
all  U.S.  Reporters  of  the  affiliate  exceeds 
50  per  centum. 

(b)  Foreign  affiliate  consolidation.  In 
cases  where  the  recordkeeping  system 
of  foreign  affiliates  makes  it  im- 
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possible  or  extremely  difficult  to  file  a 
separate  report  for  each  foreign  affiliate, 
a  U.S.  Reporter  may  consolidate  affiliates 
in  the  same  country  when  the  following 

( 1 )  The  affiliates  are  in  the  same  BEA 
3 -digit  industry  as  defined  in  the  in- 
diistry  Classifications  and  Export  and 
Import  Trade  Classifications  Booklet;  or 

(2)  The  affiliates  are  integral  parts  of 
the  same  business  operation.  For  ex¬ 
ample,  if  German  affiliate  A  manufac¬ 
tures  tires  and  a  majority  of  its  sales 
are  to  German  affiliate  B  which  produces 
autos,  then  affiliates  A  and  B  may  be 
consolidated. 

Any  affiliates  consolidated  shall  there¬ 
after  be  considered  to  be  one  affiliate 
and  should  be  consolidated  in  the  same 
manner  for  all  reports  required  to  be 
filed  pursuant  to  this  section. 

(c)  Reports  required.  The  place  and 
time  for  filing,  and  specific  instructions 
and  definitions  relating  to.  a  given  report 
form  are  given  on  the  form.  Reports  are 
required  even  though  a  foreign  affiliate 
may  have  been  established,  acquired, 
seized,  liquidated,  sold,  expropriated,  or 
Inactivat^  during  the  reporting  period. 

(d)  Exemption  levels.  Exemption  levels 
for  individual  report  forms  will  normally 
be  stated  in  terms  of  total  assets,  net 
sales  or  gross  operating  revenues  exclud¬ 
ing  sales  taxes,  and  net  income  after  in¬ 
come  taxes,  whether  positive  or  negative, 
although  different  or  special  criteria 
may  be  specified  for  a  given  report  form. 
If  any  one  of  tlie  three  items  exceeds 
the  exemption  level  and  if  the  statistical 
data  requested  in  the  report  are  appli¬ 
cable  to  the  entity  being  reported,  then 
a  report  must  be  filed.  Since  these 
items  may  not  have  to  be  reported  on  a 
given  form,  a  U.S.  Reporter  claiming  ex¬ 
emption  from  filing  a  given  form  must 
furnish  a  certification  as  to  the  levels  of 
the  items  on  which  the  exemption  is 
based  or  must  certify  that  the  data  re¬ 
quested  are  not  applicable.  The  exemp¬ 
tion-level  tests  shall  be  applied  as  out¬ 
lined  below. 

(1)  For  quarterly  report  forms,  as  to 
the  assets  test,  reports  are  required  be¬ 
ginning  with  the  quarter  in  which  total 
assets  exceed  the  exemption  level;  as  to 
the  test  for  sales  (revenues)  and  net  in¬ 
come  after  income  taxes,  reports  are  re¬ 
quired  for  each  quarter  of  a  year  in 
which  the  annual  amount  of  these  items 
exceeds  or  can  be  expected  to  exceed,  the 
exemption  level.  Quarterly  reports  for  a 
year  may  be  required  retroactively  when 
it  is  determined  that  the  exemption  level 
has  been  exceeded. 

(2)  For  report  forms  requesting  an¬ 
nual  data  after  the  close  of  the  year  in 
question,  the  test  shall  be  whether  any 
one  of  the  three  items  exceeded  the  ex¬ 
emption  level  during  that  year. 

(3)  For  the  semi-annual  plant  and 
equipment  expenditures  survey,  which 
requests  actual  data  for  the  past  year 
and/or  annual  projections  for  the  cur¬ 
rent  and  following  year,  the  test  will  be 
made  for  each  year  as  to  whether  any 
one  of  the  three  items  exceeded,  or  is 
expected  to  exceed,  the  exemption  level; 
data  must  be  reported  only  for  the  year 


or  years  in  which  the  exemption  level 
is,  or  is  expected  to  be.  exceeded. 

If  total  assets,  sales  or  net  income  ex¬ 
ceed  the  exemption  level  in  a  given  year, 
it  is  deemed  that  the  exemption  level 
will  also  be  exceeded  in  the  following 
year. 

The  number  and  title  of  each  report 
form,  its  exemption  level,  and  other  re¬ 
porting  criteria,  if  any,  pertaining  to  it, 
are  given  below. 

(e)  Quarterly  report  forms.  (1)  BEl- 
577 — ^Direct  Transactions  of  U.S.  Report¬ 
er  With  Foreign  Affiliate  Incorporated 
Abroad:  One  report  is  required  for  each 
foreign  affiliate  exceeding  an  exemption 
level  of  $1,000,000. 

(2)  BE-578 — Transactions  of  U.S.  Re¬ 
porter  With  Unincorporated  Foreign  Af¬ 
filiate,  Except  a  Bank:  One  report  is 
requir^  for  each  foreign  affiliate  exceed¬ 
ing  an  exemption  level  of  $1,000,000. 

(3)  BE-578B — ^Transactions  of  U.S. 
Reporter  With  Unincorporated  Foreign 
Banking  Affiliate:  One  repHjrt  is  required 
for  each  foreign  banking  affiliate  exceed¬ 
ing  an  exemption  level  of  $1,000,000. 

(f)  Annual  report  forms.  i\)  BE-133 — 
Sources  and  Applications  of  Funds  of 
U.S.  Direct  Investments  Abroad:  One  re¬ 
port  is  required  for  each  majority-owned 
foreign  affiliate  exceeding  an  exemption 
level  of  $8,000,000. 

Notk. — This  survey  will  not  be  conducted  for 
the  year  for  which  a  BE-10,  Benchmark  Sur¬ 
vey  of  U.S.  Direct  Investment  Abroad,  Is  con¬ 
ducted. 

(2)  BE1-133B — Follow-up  Schedule  of 
Expenditures  for  Property,  Plant  and 
Equipment  of  U.S.  Direct  Investment 
Abroad:  This'  is  a  schedule-type  report 
form  on  which  each  majority-owned 
foreign  affiliate  exceeding  an  exemption 
level  of  $8,000,000  must  be  listed  and  the 
requested  data  given  for  each. 

(3)  BE-133C — Schedule  of  Expendi¬ 
tures  for  Property,  Plant,  and  Equipment 
of  U.S.  Direct  Investment  Abroad:  This 
is  a  schedule-type  report  form  on  which 
each  majority -owned  foreign  affiliate  ex¬ 
ceeding  an  exemption  level  of  $8,000,000 
must  be  listed  and  the  requested  data 
given  for  each. 

(4)  BE-577S — U.S.  Reporter’s  Directly- 
Owned  Foreign  Affiliate’s  Share  in  Net 
Income  of  Indirectly-Owned  Foreign  Af¬ 
filiates:  This  is  a  schedule  type  report 
form  on  which  each  indirectly-owned 
foreign  affiliate  exceeding  an  exemption 
level  of  $2,000,000,  based  only  on  net 
income  (whether  positive  or  negative), 
must  be  listed  and  the  requested  data 
given  for  each.  A  further  qualification 
is  that  reporting  is  required  only  if  both 
the  directly-  and  the  indirectly-owned 
foreign  affiliates  are  incorporated. 

(g)  Other  report  forms.  (1)  BE-507 — 
Industry  Classification  Questionnaire: 
In  general,  U  S.  Reporters  and  their 
foreign  affiliates  will  each  be  assigned 
a  BEA  3 -dig It  industry  code  in  the 
BEl-10  Benchmark  Surveys  required  by 
the  Act  to  be  conducted  at  least  once 
every  five  years  However,  interim  re¬ 
ports  on  Form  BE  507  are  required : 

(i)  Ff!r  ewe  t.  ‘oreign  affiliate  newly 
establb^.  ’  nred  by  a  U.S.  person 
on  or  e  v  1,  1978;  or 


(ii)  For  each  U.S.  person  who  becomes 
a  U.S.  Reporter  on  or  after  January  1, 
1978  by  virtue  of  establishing  or  acquir¬ 
ing  a  foreign  affiliate:  or 

(iii)  For  an  existing  foreign  affiliate 
or  U.S.  Reporter  whose  industry  classi¬ 
fication  changes  on  or  after  January  1. 
1978  so  that  a  previous  BE-507  report  or 
the  BE-10  report  required  to  be  filed  for 
1978  does  not  accurately  reflect  the  cur¬ 
rent  industry  classification  of  the  entity. 

For  new  U.S.  Reporteis  or  foreign  affili¬ 
ates,  the  BE-507  report  must  be  filed 
only  if  one  of  the  other  reports  must  be 
filed  and  shall  be  submitted  with  the 
initial  filing  of  the  related  report.  For 
a  change  in  an  existing  U.S.  Reporter  or 
foreign  affiliate  which  is  currently  filing 
one  of  the  other  reports,  the  BE-507  re¬ 
port  must  be  filed  whenever  it  is  deter¬ 
mined  that  change  from  one  3-digit  in¬ 
dustry  classification  to  another  has 
occurred. 

(2)  BE-10 — Benchmark  Survey  of  U.S. 
Direct  Investment  Abroad:  Section  4b 
of  the  Act  (22  U.S.C.  3103)  provides  that 
a  comprehensive  benchmark  survey  of 
U.S.  direct  investment  abroad  shall  be 
conducted  at  least  once  every  five  years. 
The  survey,  referred  to  as  the  "BE-IO,” 
consists  of  Form  BE-lOA  for  reporting 
information  concerning  the  U.S.  Re¬ 
porter  and  Form  BE-lOB  for  reporting 
information  concerning  each  foreign  af- 
filate.  Exemption  levels,  specific  require¬ 
ments  for,  and  the  year  of  coverage  of, 
a  given  BE-10  Survey  may  be  found  in 
§  806.16. 

§806.15  Foreign  direct  investment  in 
the  United  States. 

(a)  Specific  definitions.  (1)  ‘‘Foreign 
direct  investment  in  the  United  States” 
means  the  ownership  or  control,  directly 
or  indirectly,  by  one  foreign  person  of 
10  per  centum  or  more  of  the  voting 
securities  of  an  incorporated  U.S.  busi¬ 
ness  enterprise  or  an  equivalent  interest 
in  an  unincorporated  U.S.  business  en¬ 
terprise,  including  a  branch. 

(2)  ‘‘U.S.  affiliate”  means  an  affiliate 
located  in  the  United  States  in  which 
a  foreign  person  has  a  direct  investment. 

(3)  “Foreign  parent”  means  the  for¬ 
eign  person,  or  the  first  person  outside 
the  United  States  in  a  foreign  chain  of 
ownership,  which  has  direct  investment 
in  a  U.S.  business  enterprise,  including 
a  branch. 

(4)  “Affiliated  foreign  group”  means 
(i)  the  foreign  parent,  (ii)  any  foreign 
person,  proceeding  up  the  foreign  par¬ 
ent’s  ownership  chain,  which  owns  more 
than  50  per  centum  of  the  person  below 
it  up  to  and  including  that  person  which 
is  not  owned  mors  than  50  per  centum 
by  another  foreign  person,  and  (iii)  any 
foreign  person,  proceeding  down  the 
ownership  chain  (s)  of  each  of  these 
members,  which  is  owned  more  than  50 
per  centum  by  the  person  above  it. 

(5)  “Foreign  affiliate  of  foreign  par¬ 
ent”  means,  with  reference  to  a  given 
U.S.  affiliate,  any  member  of  the  affiliated 
foreign  group  owning  the  affiliate  that  is 
not  a  foreign  parent  of  the  affiliate. 

(b)  Consolidated  reporting  by  U.S.  af¬ 
filiates. — A.  U.S.  affiliate  shall  file  on  a 
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fully  consolidated  basis,  including  in  the 
consolidation  all  other  U.S.  affiliates  in 
which  it  directly  or  indirectly  owns  more 
than  50  per  centum  of  the  outstanding 
voting  stock,  unless  the  instructions  for 
a  given  report  form  specifically  provide 
otherwise.  However,  s^arate  reports 
may  be  filed  where  a  given  U.S.  affiliate 
is  not  normally  consolidated  due  to  un¬ 
related  operations  or  lack  of  control, 
provided  written  permission  has  been  re¬ 
quested  from  and  granted  by  BE  A. 

(c)  Reports  required.  The  place  and 
time  for  filing,  and  specific  instructions 
and  definitions  relating  to,  a  given  report 
form,  will  be  given  on  the  form.  Reports 
are  required  even  though  a  U.S.  affiliate 
may  have  been  established,  acquired, 
liquidated,  sold,  or  inactivated  during  the 
reporting  period. 

(d)  Exemption  levels.  Exemption  levels 
for  individual  report  forms  will  normally 
be  stated  in  terms  of  total  assets,  net 
sales  or  gross  operating  revenues  exclud¬ 
ing  sales  taxes,  and  net  income  after  in¬ 
come  taxes,  whether  positive  or  nega¬ 
tive,  although  different  or  special  cri¬ 
teria  may  be  specified  for  a  given  report 
form.  If  any  one  of  the  three  items  ex¬ 
ceeds  the  exemption  level  and  if  the  sta¬ 
tistical  data  requested  in  the  report  are 
applicable  to  the  entity  being  reported, 
then  a  report  must  be  filed.  Since  these 
items  may  not  have  to  be  reported  on  a 
given  form,  a  person  claiming  exemption 
from  filing  a  given  report  form  must  fur¬ 
nish  a  certification  as  to  the  levels  of  the 
items  on  which  the  exemption  is  based  or 
must  certify  that  the  data  requested  are 
not  applicable.  TTie  exemption  level  tests 
shall  be  applied  as  outlined  below. 

(1)  For  quarterly  report  forms,  as  to 
the  assets  test,  reports  are  required  be¬ 
ginning  with  the  quarter  in  which  total 
assets  exceed  the  exemption  level;  as  to 
the  test  for  sales  (revenues)  and  net  in¬ 
come  after  income  taxes,  reports  are  re¬ 
quired  for  each  quarter  of  a  y^r  in 
which  the  annual  amount  of  these,  items 
exceeds  or  can  be  expected  to  exceed  the 
exemption  level.  Quarterly  reports  for  a 
year  may  be  required  retroactively  when 
it  is  determined  that  the  exemption  level 
has  been  exceeded. 

(2)  For  report  forms  requesting  an¬ 
nual  data  after  the  close  of  the  year  in 
question,  the  test  shall  be  whether  any 
one  of  the  three  items  exceeded  the  ex¬ 
emption  level  during  that  year.  The  num¬ 
ber  and  title  of  each  report  form,  its  ex- 

If  total  assets,  sales  or  net  income  ex¬ 
ceed  the  exemption  level  in  a  given  year, 
it  is  deemed  that  the  exemption  level 
will  also  be  exceeded  in  the  following 
year. 

The  number  and  title  of  each  report 
form,  its  exemption  level  and  other  re¬ 
porting  criteria,  if  any,  pertaining  to  it, 
are  given  below. 

(e)  Quarterly  report  forms.  (1)  BE- 
605 — Transactions  of  U.S.  Corporation 
With  Foreign  Parent:  One  report  is  re¬ 
quired  for  each  U.S.  affiliate  exceeding 
an  exemption  level  of  $5,000,000. 

(2)  BE-606 — Transactions  of  Unincor¬ 
porated  U.S.  Business  Enterprise  (Except 
a  Bank)  With  Foreign  Parent:  One  re¬ 


port  is  required  for  each  U.S.  affiliate  ex¬ 
ceeding  an  exemption  level  of  $5,000,000. 

(3)  BE-606B — Transactions  of  U.S. 
Banking  Branch  or  Agency  With  Foreign 
Parent:  One  report  is  required  for  each 
U.S.  banking  affiliate  exceeding  an  ex¬ 
emption  level  of  $5,000,000. 

(f)  Annual  report  forms.  (1)  BE-15 — 
Annual  Survey  of  Foreign  Direct  Invest¬ 
ment  in  the  U.S. — This  form  is  not  re¬ 
quired  at  this  time,  but  a  notice  of  pro¬ 
posed  rulemaking  concerning  it  will  be 
inserted  in  the  Federal  Register  at  a 
later  date. 

(g)  Other  report  forms.  (1)  BE-607 — 
Industry  Classification  Questionnaire:  In 
general,  a  U.S.  affiliate  will  be  assigned  a 
BEA  3-digit  industry  code  in  the  BE-12 
Benchmark  Surveys  required  by  the  Act 
to  be  conducted  at  least  once  every  five 
years.  However,  interim  reports  on  Form 
BE-607  are  required: 

(1)  For  each  U.S.  affiliate  newly  estab¬ 
lished  or  acquired  by  a  foreign  person; 
or 

(ii)  For  an  existing  U.S.  affiliate  whose 
industry  classification  changes  so  that 
either  a  previous  BE-607  report  or  the 
last  BE-12  report  required  to  be  filed 
does  not  accurately  refiect  the  current 
industry  classification  of  the  U.S.  affili¬ 
ate. 

For  new  U.S.  affiliates,  the  BE-607  report 
must  be  filed  only  if  the  affiliate  must 
file  one  of  the  other  reports  and  shall 
be  submitted  with  the  initial  filing  of  the 
related  report.  For  a  change  in  an  exist¬ 
ing  U.S.  affiliate  which  is  currently  fil¬ 
ing  one  of  the  other  reports,  the  BE-607 
report  must  be  filed  whenever  it  is  deter¬ 
mined  that  a  change  from  one  BEA  3- 
digit  industry  classification  to  another 
has  accurred. 

(2)  BE-13 — Questionnaire  on  Estab¬ 
lishment  of,  or  Investment  in,  a  U.S. 
Business  Enterprise,  Including  Real  Es¬ 
tate,  by  a  Foreign  Person — This  report  is 
not  required  at  this  time  but  a  notice  of 
proposed  rulemaking  concerning  it  will 
be  inserted  in  the  Federal  Register  at  a 
later  date. 

(3)  BE-12 — Benchmark  Survey  of 
Foreign  Direct  Investment  in  the  United 
States:  Section  4b  of  the  Act  (22  U.S.C. 
3103)  provides  that  a  comprehensive 
benchmark  survey  of  foreign  direct  in¬ 
vestment  in  the  United  States  shall  be 
conducted  at  least  once  every  five  years. 
The  survey  is  referred  to  as  the  “BE-12”. 
Exemption  levels,  specific  requirements 
for,  and  the  year  of  coverage  of,  a  given 
BE-12  Survey  may  be  found  in  section 
806.17. 

§  806.16  Rules  and  regulations  for  BE— 
10,  Benchmark  Survey  of  U.S.  Direct 
investment  Abroad — 1977. 

A  BE-10,  Benchmark  Survey  of  U.S. 
Direct  Investment  Aboard,  will  be  con¬ 
ducted  covering  calendar  year  1977.  All 
legal  authorities,  provisions,  definitions, 
and  requirements  contained  in  §§  806.1 
through  806.13,  806.14  (a),  (b),  (c),  (d), 
and  (g)  (2)  are  applicable  to  this  Survey. 
Specific  additional  rules  and  regulations 
for  the  BE-10  Survey  concerning  who 
must  report  and  forms  required  are 
given  below. 


(a)  Basic  requirement — A  BE-10  re¬ 
port  is  required  from  every  U.S.  person 
having  a  foreign  affiliate — that  is,  every 
U.S.  person  having  direct  or  indirect 
ownership  or  control  of  a  least  10  per 
centum  of  the  voting  stock  of  an  in¬ 
corporated  foreign  business  enterprise, 
or  an  equivalent  interest  in  an  unin¬ 
corporated  foreign  business  enterprise — 
at  any  time  during  the  year  ending  De¬ 
cember  31,  19  77.  Reports  are  required 
even  though  the  foreign  business  enter¬ 
prise  may  have  been  established,  ac¬ 
quired,  seized,  liquidated,  sold,  expropri¬ 
ated,  or  inactivated  during  the  reporting 
period. 

(b)  Form  BE-10  A  (Report  for  U.S. 
Reporter) . 

(1)  Filing — A  completed  Form  BE-lOA 
is  required  from  each  U.S.  Reporter  (see 
definition).  Exception:  When  a  U.S. 
business  enterprise  owns  a  foreign  affili¬ 
ate  and  the  U.S.  business  enterprise  is 
owned  more  than  50  per  centum  by  a 
U.S.  individual,  the  report  should  be  filed 
by,  and  Form  BE-10  A  should  be  for,  the 
business  enterprise  rather  than  the  in¬ 
dividual.  Direct  transactions  or  positions, 
if  any,  with  the  foreign  affiliate  by  the 
individual  must  be  included  in  the  U.S. 
business  enterprise’s  report. 

(2)  Partial  exemption  when  all  foreign 
affiliates  are  exempt — ^When  the  U.S.  Re¬ 
porter  has  foreign  affiliates,  but  all  are 
exempt  from  filing  Form  BE-lOB,  then 
only  items  1  through  7  of  Form  BE-lOA, 
and  Form  BE-lOA  Supplement,  which 
lists  exempt  foreign  affiliates,  must  be 
completed  and  filed. 

(3)  Partial  exemption  based  on  type 
of  reporter — U.S.  Reporters  which  are 
religious,  charitable,  or  other  nonprofit 
organizations  and  individuals  who  di¬ 
rectly  own  a  foreign  affiliate,  are  required 
to  file  a  Form  BE-lOA,  but  are  exempt 
from  completing  Part  II,  Financial  and 
Operating  Data  of  U.S.  Reporter,  of  the 
form. 

(c)  Form  BE-lOB  (Report  for  Foreign 
Affiliate).  (1)  Filing — A  U.S.  person  is 
required  to  file  one  Form  BE-lOB  for 
each  foreign  affiliate  which  is  not  exempt 
pursuant  to  (2)  below.  (Under  those 
limited  conditions  where  foreign  affiliates 
may  be  consolidated,  the  consolidated 
entity  is  considered  to  be  one  foreign 
affiliate.)  All  direct  and  indirect  lines 
of  ownership  interest  held  by  a  U.S.  per¬ 
son  in  the  given  foreign  business  enter¬ 
prise  must  be  summed  to  determine 
whether  the  enterprise  is  a  foreign  affil¬ 
iate  of  the  U.S.  person  for  purposes  of 
reporting.  (A  U.S.  person’s  percentage 
of  indirect  voting  ownership  in  a  given 
foreign  business  enterprise  is  the  product 
of  the  direct  voting  ownership  percent¬ 
age  of  the  U.S.  person  in  the  first  for¬ 
eign  business  enterprise  in  the  ownership 
chain  times  that  first  enterprise’s  direct 
voting  ownership  percentage  in  the  sec¬ 
ond  foreign  business  enterprise  times 
each  succeeding  direct  voting  ownership 
percentage  of  each  other  intervening 
foreign  business  enterprise  in  the  owner¬ 
ship  chain  between  the  U.S.  person  and 
the  given  foreign  business  enterprise.) 

(2)  Total  exemption  and  inactive  for¬ 
eign  affiliates — A  Form  BE-lOB  need  not 
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be  filed  if  the  foreign  affiliate's  total  as¬ 
sets,  net  sales  or  gross  operating  revenues 
excluding  sales  taxes,  and  net  income 
after  income  taxes,  are  each  less  than 
$500,000.00  (positive  or  negative),  and 
the  foreign  affiliate  does  not  own  an¬ 
other  foreign  affiliate  for  which  a  Form 
BE-lOB  must  be  filed.  If  the  latter  con¬ 
dition  is  not  met,  then  Form  BE-lOB 
must  be  filed  for  the  foreign  affiliate 
holding  the  equity  interest  regardless  of 
the  value  of  its  assets,  sales,  or  income. 
That  is,  all  affiliates  upward  in  a  chain 
of  ownership  must  be  reported. 

Inactive  foreign  affiliate:  A  Form  BE- 
lOB  need  not  be  filed  for  an  affiliate 
which  has  no  net  sales  or  gross  operat¬ 
ing  revenues  excluding  sales  taxes,  has 
less  than  $50,000.00  (positive  or  nega¬ 
tive)  of  net  income  after  income  taxes, 
and  for  which  the  change  in  total  ^ets 
during  the  year  was  less  than  $50,000.00, 
even  if  its  total  assets  exceed  $500,000.00. 
Such  inactive  foreign  affiliates  shall  be 
treated  as  exempt. 

(3)  Number  of  Form’s  BE-lOB  re¬ 
quired — If  two  or  more  U.S.  Reporters 
jointly  own  a  foreign  affiliate,  directly 
or  indirectly,  each  U.S.  Reporter  must 
submit  a  Form  BE-lOB  for  the  affiliate. 
The  U.S.  Reporter  having  the  highest 
percentage  ownership  (direct  or  indirect 
combined)  in  the  foreign  affiliate  must 
file  a  Form  BE-lOB  in  which  all  Parts, 
including  either  Part  IV  or  Part  V  as 
required,  have  been  completed:  and  the 
other  U.S.  Reporter(s)  must  file  a  Form 
BE-lOB  in  which  only  Part  I,  items  1 
through  35,  and  Part  III,  if  there  is 
direct  ownership  or  transactions,  have 
been  completed.  If  the  percentage  of 
ownership  is  the  same,  the  U.S.  Reporters 
must  decide  among  themselves  which 
one  will  submit  the  complete  report. 

(4)  Foreign  affiliate  consolidaticm — In 
cases  where  the  recordkeeping  system  of 
the  foreign  affiliates  makes  it  impossible 
or  extremely  difficult  to  file  a  separate 
report  for  each  foreign  affiliate,  a  U.S. 
Reporter  may  consolidate  affiliates  in  the 
same  country  when  the  following  con¬ 
ditions  apply: 

(i)  The  affiliates  are  in  the  same  BEA 
3 -digit  industry,  as  defined  in  the  In¬ 
dustry  Classifications  and  Export  and 
Import  Trade  Classifications  Booklet; 
or 

(ii)  The  affiliates  are  integral  parts  of 
the  same  business  operation.  For  ex¬ 
ample,  if  German  affiliate  A  manufac¬ 


tures  tires  and  a  majority  of  its  sales  are 
to  German  affiliate  B  which  produces 
autos,  then  affiliates  A  and  B  may  be 
consolidated. 

In  all  other  situations,  the  U.S.  Re¬ 
porter  should  call  this  office  at  202-523- 
0632  for  guidance.  Under  no  circum¬ 
stances  may  a  U.S.  Reporter  consolidate 
foreign  affiliates  in  different  countries. 

(d)  Relationship  between  Forms  BE- 
10 A  and  BE-lOB.  The  term  “U.S.  Re¬ 
porter”  as  defined  means  the  fully  con¬ 
solidated  U.S.  domestic  enterprise; 
therefore,  on  Form  BE-lOB,  when  data 
on  trade  and  financial  relationships  be¬ 
tween  the  U.S.  Reporter  and  the  foreign 
affiliate  are  requested,  the  data  must 
reflect  the  foreign  affiliate’s  relation¬ 
ship  with  the  entire  U.S.  enterprise,  not 
merely  with  one  division  or  part. 

(e)  Specialized  report  forms  for 
banks — Specialized  report  forms  have 
been  adopted  for  banks,  that  is,  a  busi¬ 
ness  enterprise  for  which  over  50  percent 
of  its  total  revenues  are  generated  by 
activities  classified  in  BEA  industry  code 
600,  because  much  of  the  information  on 
banks’  foreign  activities  which  is  re¬ 
quested  on  the  standard  forms  is  already 
being  reported  on  a  regular  and  system¬ 
atic  basis  to  agencies  of  the  Federal 
Government.  The  specialized  report 
forms  are  designed  to  yield  only  such 
additional  information  as  is  (ieemed 
necessary.  Use  of  specialized  Forms  BEl- 
10 A  Bank  and  BE-lOB  Bank  rather  than 
the  standard  forms  is  at  the  discretion 
of  BEA;  in  situations  where  their  pos¬ 
sible  use  is  not  clear-cut,  permission 
must  be  secured  from  BEA  in  advance  of 
filing. 

A  specialized  report  form — BE-lOA 
Bank — has  been  developed  for  reporting 
by  a  U.S.  Reporter  which  is  a  bank  or  a 
bank  holding  company.  It  is  not  to  be 
used  by  a  U.S.  Reporter  which  may  tech¬ 
nically  be  classified  as  a  bank  holding 
company  because  of  an  interest  in  a 
banking  activity,  but  which  has  over  50 
percent  of  its  revenues  generated  by 
non-bank  activities.  (Activities  of  sub¬ 
sidiaries  which  may  not  be  banks  but 
which  provide  support  to  the  parent 
company,  such  as  real  estate  subsidi¬ 
aries  set  up  to  hold  the  office  building 
occupied  by  the  parent  company,  are 
considered  bank  activities.) 

A  specialized  report  form — BE-lOB — 
has  also  been  developed  for  reporting  of 
a  foreign  affiliate  which  is  a  bank  and  in 


which  the  U.S.  Reporter  holds  a  direct 
ownership  interest.  Incorporated  foreign 
bank  affiliates  in  which  the  U.S.  Re¬ 
porter  holds  a  direct  equity  interest 
must  be  separately  report^.  All  branch 
banks  of  the  U.S.  Reporter  in  a  given 
foreign  country  must  be  consolidated  on 
one  Form  BE-lOB  Bank  even  if  it  is 
the  Reporter’s  practice  to  report  data 
for  these  branches  separately  on  PR 
105f. 

A  foreign  bank  affiliate  of  the  U.S. 
Reporter  in  which  the  U.S.  Reporter 
holds  no  direct  ownership  interest  may 
be  treated  as  an  exempt  foreign  affiliate 
and  need  not  be  separately  reported  on 
Form  BE-lOB  Bank,  but  must  be  listed 
on  Form  BE-lOA  Supplement. 

A  U.S.  Reporter  which  is  a  bank,  but 
which  has  a  non-bank  foreign  affiliate, 
must  file  a  Form  BE-lOA  Bank  for  itself 
and  a  standard  Form  BE-lOB  for  the 
non-bank  foreign  affiliate. 

A  U.S.  Reporter  which  is  not  a  bank, 
but  which  has  a  bank  foreign  affiliate, 
must  file  a  standard  Form  BE-lOA  for 
itself  and  a  Form  BE-lOB  Bank  for  the 
bank  foreign  affiliate. 

Banks  located  on  U.S.  military  bases 
abroad  and  servicing  base  personnel  are 
not  considered  “foreign”  and  a  Form 
BE-lOB  Bank  should  not  be  filed  for 
them. 

The  specialized  report  forms,  where 
their  use  is  permitted,  stand  in  place  of 
the  standard  forms,  and  the  regulations 
and  instructions  should  be  so  construed. 

(f)  Due  date — BE-10  reports  contain¬ 
ing  both  Form  BE-lOA  and  Form(s) 
BE-lOB  are  due  on  the  following  dates: 

May  31,  1978 — U.S.  Reporter  required  to 
file  less  than  20  Forms  BE-lOB. 

June  30.  1978 — U.S.  Reporter  required  to 
file  from  20  to  99  Forms  BE:-10B. 

July  31,  1978 — U.S.  Reporter  required  to 
file  100  or  more  Forms  BE-lOB. 

(g)  Inquiries  concerning  the  BE-10 
Survey  should  be  directed  to: 

U.S.  Department  of  Commerce,  Bureau  of 

Economic  Analysis  (BE^-50,  SSB),  Wash¬ 
ington,  D.C.  20230,  phone  202-523-0632. 

§  806.17  Rules  and  regulations  for  BE— 
12,  Benehmark  Survey  of  Foreign 
Direct  Investment  in  the  United 
States. 

No  survey  is  scheduled  at  this  time; 
the  last  one  was  for  1974. 

[FR  Doc.77-36367  Filed  12-21-77:8:45  am] 
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